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QUESTIONS PRESENTED 

I. Whether Commissioner Goodell acted within his authority under the CBA in 

affirming Brady’s four-game suspension where the sophisticated parties granted 

the Commissioner broad authority under Article 46, and where the 

Commissioner has traditionally exercised extensive disciplinary discretion.  

II. Whether Commissioner Goodell’s decision draws from the essence of the CBA 

where he addressed all critical provisions in his sufficiently detailed explanation, 

and where the Player Policies do not address Brady’s misconduct but instead 

reinforce the Commissioner’s Article 46 authority to issue discipline.  
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STATEMENT OF JURISDICTION 

 The district court attained jurisdiction under 28 U.S.C. § 1331 and the Labor 

Management Relations Act of 1947 (“LMRA”), 29 U.S.C. § 185 et seq. That court 

entered its final order and judgment on September 3, 2015, and Respondents timely 

appealed to the United States Court of Appeals for the Second Circuit, which had 

jurisdiction under 28 U.S.C. § 1291. The Second Circuit issued its final opinion on 

April 25, 2016, and Petitioners appealed. This Court granted certiorari as allowed 

by 28 U.S.C. § 1254(1).  

STATEMENT OF THE CASE 

A. Brady’s Misconduct 

 Tom Brady has become one of the most successful players in NFL history. 

During his fourteen-year career, he has led the New England Patriots to four Super 

Bowl Championships—a feat accomplished by only one other quarterback. (R. at 

83.)1 In three of those Super Bowls, Brady was named Most Valuable Player. (R. at 

91.) And Brady has twice been named the NFL’s Most Valuable Player of the 

season. (R. at 91.) His illustrious career has led some to consider Brady the greatest 

NFL quarterback of all time.2  

                                                        
1 “R.” indicates Partial Record on Appeal. 
2 See, e.g., Benjamin Hochman, Tom Brady Greatest QB of All Time? It’s Now Safe 
to Make that Argument, The Denver Post (Apr. 24, 2016, 6:39 PM), 

http://www.denverpost.com/2015/02/02/tom-brady-greatest-qb-of-all-time-its-now-

safe-to-make-that-argument/; see also Neil Paine, Tom Brady’s (Statistical) Place in 
the Pantheon of NFL QBs, FiveThirtyEight (Feb. 6, 2015, 2:32 PM), 

http://fivethirtyeight.com/datalab/tom-bradys-statistical-place-in-the-pantheon-of-

nfl-qbs/.  
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 In 2015, the Patriots once again reached the AFC Championship Game, 

which would propel the winner to the Super Bowl. (R. at 83.) During the second 

quarter, an Indianapolis Colts linebacker intercepted a pass thrown by Brady and 

handed the football to a member of the Colts’ staff when he reached the sideline. (R. 

at 211.) When one of the Colts’ equipment managers received the ball, he thought it 

felt too soft and asked a team intern to test its pressure, which measured 

approximately 11.0 psi. (R. at 211.) 

 The Colts’ staff then voiced its concerns to NFL personnel. (R. at 211-12.) 

Shortly before halftime, League officials retested the intercepted ball’s pressure 

three times: all three measurements fell below the required minimum. (R. at 213.) 

This prompted League officials to test all of the game balls—from both the Colts 

and the Patriots—during halftime. (R. at 214.) All of the Colts’ footballs registered 

above the minimum allowable pressure of 12.5 psi on at least one gauge. (R. at 217.) 

But none of the Patriots’ footballs registered higher than 12.3 psi on either gauge. 

(R. at 216.)  

 After these tests, the officials re-inflated each game ball to a level within the 

permissible range. (R. at 219.) And the game went on. Brady and the Patriots 

ultimately defeated the Colts, advancing to yet another Super Bowl. (R. at 373.) 

 The League hired Theodore V. Wells, Jr. of the law firm Paul Weiss to 

investigate the incident and determine why the Patriots’ footballs had fallen below 

the minimum requirement. (R. at 149.) Wells completed this investigation, 

compiling his independent findings in a 139-page report (“Wells Report”) that 
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included over 60 interviews and an independent forensic report. (R. at 149.) The 

Wells Report concluded that two Patriots’ employees—James McNally and Jon 

Jastremski—violated League rules by sneaking footballs into a bathroom and 

deflating them after the official pregame testing. (R. at 150.) The Wells Report 

further concluded that “it is more probable than not that Tom Brady (the 

quarterback for the Patriots) was at least generally aware of the inappropriate 

activities of McNally and Jastremski involving the release of air from Patriots game 

balls.” (R. at 150.)  

Despite his refusal to fully cooperate with the investigation, the Wells Report 

uncovered significant evidence implicating Brady in the scheme. (R. at 169.) 

Although Brady voluntarily answered a few questions, he refused to provide any of 

his phone records, text messages, or other electronic information, even though the 

investigators made clear that his counsel could screen and control production of 

those items. (R. at 169.) But the investigation unearthed some of this evidence 

through other phone records. On the day after the AFC Championship Game, as 

news of the League’s investigation became public, Brady and Jastremski exchanged 

four phone calls (totaling 25 minutes) and twelve text messages—quite a spike in 

communication considering that records indicated the two hadn’t communicated by 

phone for at least six months prior to that date. (R. at 249, 251.) The text messages 

revealed that Brady invited Jastremski to meet him in the quarterback room that 

same afternoon. (R. at 253.) In Jastremski’s twenty-year tenure with the Patriots—

fourteen during Brady’s career—he had never received such an invitation. (R. at 
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253.) This statistically rare back-and-forth between the two men continued for the 

following two days. (R. at 254-59.) 

Text messages between Jastremski and McNally brought even more to light, 

suggesting that the two had been deflating footballs at Brady’s request since at 

least May 2014. (R. at 223, 228.) In a text to McNally, Jastremski voiced his 

frustration with Brady’s demands: “Tom sucks . . . im going to make that next ball a 

f—kin balloon.” (R. at 226.) (edit to expletive added). In a separate conversation, 

McNally acknowledged the stress placed on Jastremski, stating that “Tom must 

really be on you.” (R. at 230.) McNally fantasized about bucking Brady’s demands, 

texting Jastremski, “Make sure you blow up the ball to look like a rugby ball so tom 

can get used to it before sunday.” (R. at 227.) Another time, he texted that Tom 

should expect “f—kin watermelons coming.” (R. at 228.) McNally also played with 

the idea of leaking the scheme to the media, texting Jastremski, “Chill buddy im 

just f—kin with you .. ..im not going to espn. … ….yet.” (R. at 223.) But Jastremski 

and McNally never went to the media. Brady met their demands, exchanging 

autographs and other memorabilia for their continued involvement in the scheme. 

(R. at 230-31.)  

 The Wells Report also found publicly available evidence concerning Brady’s 

past advocacy related to inflation levels. Brady claimed he hadn’t known of the 

permissible inflation ranges before October 2014, yet he had publicly discussed 

football inflation with the media before and after that date. (R. at 182.) In 2006, 

Brady spearheaded a successful rule-change effort to allow teams to prepare their 
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own footballs used for offense, instead of relying on the home team to do so. (R. at 

182-83.) Not only was Brady’s general preference known around the league, but also 

his specific preference for footballs “at the low end” of the permissible inflation 

range was “known throughout the [Patriots’] equipment room.” (R. at 185-86.)  

Relying on all of this evidence, the Wells Report determined that Brady was 

most likely “aware of the inappropriate activities of McNally and Jastremski.” (R. at 

270.) The report also considered it unlikely that McNally and Jastremski would 

have engaged in those inappropriate activities absent Brady’s consent or approval. 

(R. at 276.) The Wells Report noted that reaching “a contrary conclusion requires 

the acceptance of an implausible number of communications and events as benign 

coincidences.” (R. at 273.) 

B. Brady’s Discipline 

 NFL Commissioner Roger Goodell tasked NFL Executive Vice President Troy 

Vincent with determining appropriate discipline for the deflation scheme. (R. at 85.) 

On May 11, 2015, the League notified Brady of its finding that he had violated 

Section 1(a) of Article 46 of the Collective Bargaining Agreement (“CBA”) by 

engaging in “conduct detrimental to the integrity of, or public confidence in, the 

game of professional football.” (R. at 11.) For this violation, the Commissioner, 

under his Article 46 authority, suspended Brady for the first four games of the 2015 

season. (R. at 11.) In his letter to Brady, Vincent advised him that the discipline 

rested, in part, on his failure to cooperate with the Wells investigation. (R. at 108.) 
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 Brady appealed. Commissioner Goodell named himself as arbitrator of the 

appeal under Article 46 of the CBA, which guides that “the Commissioner may 

serve as hearing officer in any appeal under Section 1(a) of this Article at his 

discretion.” (R. at 12.) Prior to the arbitration hearing, Brady, joined by the Players 

Association, filed a motion for recusal. (R. at 12-13.) Goodell denied this motion, 

determining he held full authority to arbitrate under Article 46 and was capable of 

doing so impartially. (R. at 13.) 

C. The Appeal Hearing 

 The appeal hearing took place on June 23, 2015. (R. at 16.) It lasted for 

nearly ten hours and involved over 300 exhibits. Appellant Br. Special App. (“SPA”) 

42.3 The hearing revisited the Wells Report’s findings and also uncovered testimony 

from Brady concerning his obstruction of the investigation. The same day of his 

interview with the investigators, Brady ordered the destruction of the cellphone he 

had used since November 2014—the period covering the AFC Championship Game 

and the first weeks of the investigation. SPA 42. This resulted in a permanent loss 

of nearly 10,000 text messages sent and received by Brady. SPA 42. When he 

ordered the destruction of his phone, Brady knew that Wells had requested the cell 

phone information. SPA 42-43. He never notified the investigators of the phone’s 

destruction. Nor did he explain why he chose to destroy the phone the same day of 

his interview.  

 

                                                        
3 Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 820 

F.3d 527 (2d Cir. 2016) (No. 15-2801). 



 

7 
 

D. The Commissioner’s Final Decision  

Goodell issued his final decision on July 28, 2015, and affirmed the four-game 

suspension. (R. at 17.) Goodell concluded that “Brady knew about, approved of, 

consented to, and provided inducements and rewards in support of a scheme to 

tamper with the game balls after they had been approved by the game officials to be 

used in the AFC Championship Game.” SPA 51. Goodell found Brady’s conduct 

detrimental to the integrity of, and the public confidence in, the game under Article 

46 of the CBA. (R. at 19.) He also commented on the extraordinary nature of Brady’s 

conduct, labeling it “[u]nlike any other conduct detrimental proceeding of which [he 

was] aware, and certainly unlike any cited by either party.” SPA 55.  

 Although no previous case offered a direct analogy, Goodell mentioned that 

the performance-enhancing-drug policy offered the closest parallel as it also 

concerns “an improper effect to secure a competitive advantage in, and threatens 

the integrity of, the game.” SPA 57. That policy requires a four-game suspension for 

the first positive drug test and a six-game suspension if the player was found to 

have attempted to cover up the violation—as Brady did here by destroying his cell 

phone. SPA 57. Goodell clarified that he didn’t base his decision on the steroid 

policy and that it only provided a reinforcing analogy. SPA 57, n.17.  

 Goodell also addressed Brady’s lack-of-notice argument, pointing out players 

know of the Commissioner’s broad authority to punish detrimental conduct. SPA 57. 

He noted his decisions rest on reasonable judgment—not an itemized list of specific 

misconduct. SPA 57-58. Goodell concluded, while he had entered Brady’s appeal 
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with an open mind, the evidence only reaffirmed the Wells Reports’ findings and the 

reasonableness of the four-game suspension. SPA 61. 

E. Proceedings Below 

 Each party filed a motion in the United States District Court for the 

Southern District of New York. The League sought confirmation of the arbitration 

award while Brady and the Players Association sought vacatur. (R. at 2.) The 

district court ultimately vacated the award for three reasons: Brady lacked 

adequate notice that he could be suspended for the misconduct; Goodell should have 

compelled testimony from Pash; and Brady should have been allowed to discover 

the investigating attorneys’ internal notes and memoranda. (R. at 22, 32, 37.) 

 The district court never disputed the Commissioner’s authority to determine 

detrimental conduct under the CBA. Nor did it find that Goodell’s decision fell 

outside the bounds of reasonable judgment. It still vacated the award, however, 

primarily singling out Goodell’s analogy to the steroid policy. (R. at 22-25.) Despite 

this focus on the steroid policy, the district court never addressed Goodell’s express 

statement that he hadn’t relied on the steroid policy in affirming the four-game 

suspension. 

 The district court also held that Goodell’s finding Brady had approved of and 

consented to the scheme went beyond the Wells Report’s finding that Brady was 

generally aware of the scheme. (R. at 28.) The district court, however, did not 

question the Commissioner’s discretion to hear new evidence at the hearing. Still, 

the district court failed to take into account the obstruction evidence uncovered at 
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the hearing and proceeded on the premise that the Wells Report could not support 

anything more than Brady’s “general awareness.”  

 Further, the district court concluded that Goodell erred in imposing discipline 

under Article 46 as opposed to the Player Policies concerning equipment violations. 

(R. at 32.) The court found “the specific provision within the Player Policies is better 

calculated to provide notice to a player than a general concept such as ‘conduct 

detrimental.’” (R. at 33.) Despite discussing the Player Policies, the court overlooked 

the equipment policy’s explicit reference to the Commissioner’s authority to suspend 

players for equipment violations. 

 The League appealed. Before the United States Court of Appeals for the 

Second Circuit, the League argued that the district court’s refusal to enforce the 

arbitration decision amounted to an inappropriate refusal to accept Goodell’s factual 

findings. (Reply Brief, 2d Cir.) The League further argued that Goodell acted well 

within his authority in applying Article 46 to Brady’s misconduct. The Second 

Circuit agreed. Nat’l Football League Mgmt. Council v. Nat’l Football League 

Players Ass’n, 820 F.3d 527 (2d Cir. 2016). 

 In reversing the district court, the Second Circuit confessed that "this case is 

not an exceptional one that warrants vacatur.” Id. at 532. As to the district court’s 

reliance on the Player Policies, the Second Circuit noted that Brady and the Players 

Association had disclaimed its applicability at the arbitration level and that fact 

alone provided grounds for rejecting the argument. Id. at 538-39. But, even apart 

from their change of position, the court concluded that “the equipment provision 



 

10 
 

does not apply and, in any event, the punishments listed for equipment violations 

are minimum ones that do not foreclose suspensions.” Id. at 539. The Second Circuit 

then discounted the district court’s fixation on the steroid-policy analogy, 

commenting that “the Commissioner was within his discretion in drawing a helpful, 

if somewhat imperfect, comparison to steroid users.” Id. at 541. 

 The Second Circuit also determined the district court mischaracterized the 

findings of the Wells Report. Id. The court pointed out the district court looked only 

to the Wells Report’s first finding (Brady’s general awareness) and never considered 

its second finding (McNally and Jastremski would not deflate game balls without 

Brady’s knowledge and approval). Id. Factoring in the second finding, the court 

determined Goodell reached a “reasonable reassessment of the facts that gave rise 

to Brady’s initial discipline, supplemented by information developed at the 

hearing.” Id. at 542.  

Next, the Second Circuit rejected Brady’s argument that he lacked notice his 

failure to cooperate could factor into the arbitration hearing. Id. As a factual matter, 

the court negated this argument by referencing Vincent’s pre-hearing letter that 

expressly discussed Brady’s failure to cooperate and noted that, in any event, 

Goodell did not increase the four-game suspension after learning of the cell-phone 

destruction. Id. at 543-44. As a legal matter, the court noted that “nothing in Article 

46 limits the arbitrator’s authority to reexamine the factual basis for a suspension 

by conducting a hearing.” Id. at 544. As a practical matter, the court admitted that 

common sense should have provided notice: “any reasonable litigant would 
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understand that the destruction of evidence, revealed just days before the start of 

arbitration proceedings, would be an important issue.” Id.  

 Finally, the Second Circuit reaffirmed that “[i]t is well settled that procedural 

questions that arise during arbitration, such as which witnesses to hear and which 

evidence to receive or exclude, are left to the sound discretion of the arbitrator and 

should not be second-guessed by the courts.” Id. at 545. The Second Circuit then 

remanded the case to the district court with instructions to confirm the arbitration 

award. Id. at 549. 

SUMMARY OF THE ARGUMENT 

This Court should affirm the Second Circuit’s decision to uphold the 

arbitration award.  

Commissioner Goodell acted within his appellate authority under the CBA, 

satisfying this Court’s standard from Stolt-Nielsen S.A. v. AnimalFeeds 

International Corp. Here, the plain language of the CBA grants Goodell broad 

authority over the arbitration. Article 46 of the CBA authorizes him to serve as 

arbitrator and determine the discipline for conduct detrimental to the integrity of, 

or public confidence in, the game of professional football. Goodell reviewed all 

available evidence and reasonably determined that Brady’s conduct of deflating 

footballs—to gain a competitive edge in the AFC Championship Game—constituted 

conduct detrimental to the League and the public’s confidence in professional 

football. 
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Though Brady claims he lacked notice that evidence of his failure to 

cooperate would come up at the hearing, Vincent’s pre-hearing letter to Brady 

proves otherwise. Goodell had authority to hear—and even increase Brady’s 

discipline based on—this evidence, yet he simply affirmed Vincent’s initial four-

game suspension. 

Even if the CBA stood silent on Goodell’s authority to hear new evidence, his 

decision to do so honored the parties’ intent. Numerous sections in the CBA evince 

the parties’ intent to allow the Commissioner broad latitude to resolve disputes. The 

sophistication of the parties and the tradition between them of granting the 

Commissioner broad deference also establish that Goodell’s decision to hear the new 

evidence honored the parties’ intent. The only unprecedented aspect of this case is 

Brady’s misconduct—not the Commissioner’s exercise of authority.  

This Court should confirm Goodell’s decision because it draws its essence 

from the CBA. Arbitration awards receive highly deferential judicial review because 

parties bargain for the arbitrator’s construction—not the court’s. A court must 

uphold an arbitrator’s decision so long as it even arguably construes or applies the 

CBA. If an award bears any rational relationship to the agreement, it will stand 

despite containing errors of fact or law.  

Here, Brady suggests a new test for determining whether an award draws its 

essence from a CBA, asking this Court to adopt the Eighth Circuit’s reasoning in 

Boise Cascade Corp. v. Paper Allied-Industrial, Chem. & Energy Workers, Local 7-

0159. But Boise requires a significant shift in this Court’s arbitration jurisprudence. 
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Boise complicates the inquiry by asking whether an arbitrator discussed all 

probative terms in the CBA.   

Even if this Court applies Boise, Goodell’s decision passes muster. Brady 

claims Goodell failed to adhere to Boise because he did not mention or discuss the 

Player Policies in his decision. But that argument fails for four reasons. 

First, the Player Policies don’t address Brady’s misconduct. Because those 

policies don’t apply, neither do the correlating schedule of fines. While Brady claims 

that Goodell failed to analogize to these equipment policies, the quality of an 

arbitrator’s analogies simply plays no role in the analysis. 

Second, despite his heavy reliance on the Player Policies now, Brady 

expressly disclaimed their applicability during the appeal hearing. The Second 

Circuit rightly pointed out that this fact alone allows for rejection of Brady’s claim. 

Third, even if the Players Policies applied here, they do not preclude Goodell 

from disciplining Brady under Article 46. Goodell’s broad authority to punish 

conduct detrimental to the game of football exists independently of the Player 

Policies. 

Fourth, Goodell’s decision contained a sufficiently detailed explanation. 

Brady overlooks Boise’s requirement that—for the probative-term analysis to 

become relevant—an arbitrator’s decision must first lack a clear contractual basis. 

Goodell provided more than a colorable justification by citing Article 46 and 

referencing the League policy on steroid use. 
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This Court should decline to adopt Boise and instead continue its narrow 

review of arbitration decisions. The deferential standard currently used by this 

Court exists for a reason: arbitrators differ from judges. So long as arbitrators 

arguably construe and apply the contract, courts must uphold their decisions.   

For these reasons, this Court should hold fast to its well-developed 

arbitration jurisprudence.  

STANDARD OF REVIEW 

Courts reviewing labor arbitration agreements apply a highly deferential 

standard of review—among the “narrowest known in the law.” Union Pac. R.R. v. 

Sheehan, 439 U.S. 89, 91 (1978) (per curiam). If an arbitrator’s decision “draws its 

essence from the collective bargaining agreement,” it must be upheld. United 

Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 597 (1960). Even if 

the decision contains serious errors, a court must uphold it so long as the arbitrator 

was “even arguably construing or applying the [CBA] and acting within the scope of 

his authority.” MLB Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001) (citations 

omitted). 
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ARGUMENT AND AUTHORITIES 

 

I. COMMISSIONER GOODELL ACTED WITHIN HIS APPELLATE AUTHORITY IN AFFIRMING 

BRADY’S FOUR-GAME SUSPENSION.  

 

The applicable test here comes from Stolt-Nielsen S.A. v. AnimalFeeds Int’l 

Corp., 559 U.S. 662 (2010). Brady has argued that this test asks simply “whether 

the parties affirmatively authorized the arbitrator to do more than decide an appeal 

from a disciplinary decision.” Appellee Petition for Rehearing (Pet. for Rh’g) at 10.4 

But Stolt-Nielsen draws from a deeper well. To ascertain an arbitrator’s authority, 

courts first look to the language of the arbitration agreement and then, if the 

arbitration agreement remains silent on a specific authority, determine whether the 

authority can be inferred “solely from the fact of the parties’ agreement to 

arbitrate.” Stolt-Nielsen, 559 U.S. at 682, 685. Further, Stolt-Nielsen requires 

looking to the sophistication of the parties and whether a tradition exists within the 

field of giving broad deference to the arbitrator. Id. at 684.  

A. The CBA Makes Clear that the Parties Intended Goodell to Have Broad 

Authority over the Arbitration.  

 

1. Goodell had express authority to hear the appeal. 
 

The analysis begins with plain language: courts “must look to the language of 

the parties’ intention whether they intended to permit or to preclude [the contested 

provision].” Id. at 676. In Stolt-Nielsen, the parties stipulated to the contract’s 

silence concerning the contested provision (availability of class arbitration), so no 

inquiry into intent was required. But no such stipulation exists here, so the intent 

                                                        
4 Nat’l Football League Mgmt. Council, 820 F.3d 527 (2d Cir. 2016) (No. 15-2801). 
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of the parties must be determined. Stolt-Nielsen guides that absent a stipulation, 

courts must analyze the scope of the arbitration language. Id. 

Here, the CBA grants broad arbitration authority to the Commissioner. 

Within the CBA, Section 2(a) of Article 46 explicitly authorizes the Commissioner to 

“serve as hearing officer in any appeal under Section 1(a) . . . at his discretion.” (R. 

at 398.) Section 1(a) addresses which disputes stand subject to arbitration, 

including “[a]ll disputes involving a fine or suspension imposed upon a player for . . . 

conduct detrimental to the integrity of, or public confidence in, the game of 

professional football.” (R. at 398.)  

Through his conduct, Brady sparked this entire disciplinary proceeding under 

Section 1(a), which grants the Commissioner the right to appoint “one or more 

designees to serve as hearing officers.” (R. at 398.) Goodell exercised that right, 

appointing Troy Vincent to oversee Brady’s initial discipline. Further, according to 

Section 2(a), the Commissioner acted well within his authority to serve as the 

“hearing officer in any appeal.” (R. at 399.)  

When a player breaks the rules (e.g., deflates footballs in a League 

championship game), he opens himself up to the Commissioner’s determination of 

whether that conduct proved detrimental to the integrity of the game. Brady opened 

himself up to such a determination, and Goodell reasonably considered Brady’s 

conduct detrimental to the integrity of and public confidence in the game. SPA 58. 

This determination isn’t shocking: deflating footballs to give the quarterback and 

receivers an advantage falls outside the league rules, constitutes cheating, and 
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undermines the public’s view that each team has a fair chance to win—especially 

when that conduct involves arguably the greatest quarterback in League history.  

2. Goodell had express authority to review new evidence at the appeal 
hearing.  

 

Arbitration agreements turn on intent: “[a]rbitrators derive their authority to 

resolve disputes only because the parties have agreed in advance to submit such 

grievances to arbitration.” Stolt-Nielsen, 559 U.S. at 682-83 (citing AT&T Techns., 

Inc. v. Commc’ns Workers, 475 U.S. 643, 648-49 (1986)). Parties are “free to 

structure their arbitration agreements as they see fit.” Stolt-Nielsen, 559 U.S. at 

683. This freedom includes choosing who will arbitrate disputes, and, 

unsurprisingly, “[t]he most sought-after arbitrators are those who are prominent 

and experienced members of the specific business community in which the dispute 

to be arbitrated arose.” Id. at 683 (citing Int’l Produce Inc. v. A/S Rosshavet, 638 

F.2d 548, 552 (2d Cir. 1981)). Because parties determine not only their own 

arbitrator but also the scope of that arbitrator’s authority, courts must “give effect 

to these contractual limitations . . . [and] not lose sight of the purpose of the 

exercise: to effect the intent of the parties.” Stolt-Nielsen, 559 U.S. at 684.  

Here, the players and the League exercised those freedoms, both naming an 

arbitrator and also defining the scope of arbitral authority. Under the CBA, the 

parties expressly named the Commissioner as the arbitrator. (R. at 398-99.) Again, 

this decision proves eminently reasonable, as Goodell is both prominent and 

experienced within the specific business community (the NFL), making him an ideal 
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arbitrator. Article 8 of the NFL Constitution expressly grants the Commissioner 

“full, complete, and final jurisdiction and authority to arbitrate.” (R. at 410.) 

The parties also crafted a detailed process of hearings and appeals. Section 

2(f)(i)-(iii) of Article 46 dictates the limits of the appellate process. These limits 

include scheduling requirements: the Commissioner must notify the player of the 

appeal, which must then take place within ten days of the notice. (R. at 399.) 

Further, a hearing must precede the appeal, at which time both parties may 

produce exhibits so long as they exchange exhibits at least three days before the 

hearing. (R. at 399.) Though highly detailed, Section 2(f) Article 46 does nothing to 

limit the “full, complete, and final jurisdiction” of the Commissioner to arbitrate the 

appeal. (R. at 410.) 

Although the parties devised this process, they chose not to limit the evidence 

that the Commissioner could consider on appeal. Brady argues he lacked notice that 

he could face further punishment for failing to cooperate, and, if he had such notice, 

he would have presented evidence at the hearing. Pet. for Reh’g 11. But the facts 

suggest otherwise. In his letter to Brady, Vincent made clear that Brady’s failure to 

cooperate with the investigation contributed to his four-game suspension: “the 

report documents your failure to cooperate fully and candidly with the 

investigation, including by refusing to produce any relevant electronic evidence 

(emails, texts, etc.).” (R. at 382.) Put simply, Vincent’s letter expressly provided the 

conclusion at which Brady should have already arrived. Brady knew that by having 

his assistant destroy the cell phone he used in the months surrounding the deflation 
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controversy, he failed to cooperate with the investigation. As the Second Circuit 

correctly pointed out, “any reasonable litigant would understand that the 

destruction of evidence, revealed just days before the start of arbitration 

proceedings, would be an important issue.” Nat’l Football League Mgmt. Council, 

820 F.3d at 544. 

Because Brady had notice of the consequences of his failure to cooperate, he 

could have presented exculpatory evidence—had any existed—at the appeal 

hearing. The appellate process laid out in Article 46 includes a hearing between the 

appeal and the original decision where a player may introduce more evidence. (R. at 

399.) This suggests that the arbitrator’s appellate authority includes reviewing that 

new information. The drafters of the Wells Report admitted that “the data alone did 

not provide a basis for them to determine with absolute certainty whether there was 

or was not tampering.” (R. at 160.) Despite that admission, Vincent based the four-

game suspension solely on the Wells Report’s findings that Brady was generally 

aware of the scheme and that the two staff members would not have carried out the 

scheme without Brady’s consent or approval. (R. at 165.) But Goodell only upheld—

and did not extend—the four-game suspension based on the information presented 

during the appeal hearing (i.e., nearly ten hours of testimony and over 300 

exhibits). SPA 60-61. 

Consistent with Article 46, Brady was aware at least three days before the 

appeal hearing that Goodell would hear the evidence of his obstruction. He was also 

aware that his original four-game suspension stemmed from his refusal to cooperate 
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with the investigation. Therefore, the procedural limitations of the CBA make clear 

that Goodell acted fully within his authority to review the evidence presented at the 

appeal hearing. And, because he had authority to hear the evidence, it follows 

logically that he had authority to act on what he heard.  

B. Even if the CBA Stands Silent as to the Commissioner’s Authority, Goodell 

Properly Exercised Authority Under the Stolt-Nielsen Standard. 

 

Even if the CBA doesn’t expressly condone Goodell’s actions, Stolt-Nielsen 

offers direction on whether a silent provision should be given effect. Again, consent 

drives the analysis. Stolt-Nielsen, 559 U.S. at 684. Along with consent, bedrock 

principles of labor law, as codified in the LMRA, instruct the analysis here. The 

LMRA guides that procedural issues within arbitration “are to be left to the 

arbitrator.” United Paperworkers Int’l Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 

40 (1987). 

1. Goodell had implicit authority to decide procedural issues so long as he 
honored the parties’ intent. 

 

Treating an agreement’s silence as dispositive—as Brady argues—is 

“fundamentally at war with the foundational FAA principle that arbitration is a 

matter of consent.” Stolt-Nielsen, 559 U.S. at 684. This Court has acknowledged 

that arbitrators have the authority to “implicitly authorize” procedures, despite an 

arbitration agreement’s silence, to the extent “necessary to give effect to the parties’ 

agreement.” Id. at 684-85. Specifically, procedural questions “are presumptively not 

for the judge, but for an arbitrator to decide.” Id. at 685. The arbitrator also has the 
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authority to determine whether the arbitration agreement includes certain 

authority “solely from the fact of the parties’ agreement to arbitrate.” Id. 

Though its test applies here, Stolt-Nielsen dealt with a different contract 

provision that demanded a different result there. The Stolt-Nielsen Court held that 

the class-action arbitration term in dispute “change[d] the nature of the arbitration 

to such a degree that it cannot be presumed the parties consented to it by simply 

agreeing to submit their disputes to an arbitrator.” Id. (emphasis added). The Court 

noted the benefits of bilateral arbitration, including “lower costs, greater efficiency 

and speed, and the ability to choose expert adjudicators to resolve specialized 

disputes,” would all vanish if the parties had to succumb to class arbitration. Id. 

Most importantly, class arbitration, unlike bilateral arbitration, does not allow for 

the “presumption of privacy and confidentiality.” Id. at 686. Thus, the arbitrator’s 

assumption that, based on silence, the parties had agreed to class-action arbitration 

did not properly reflect the consent of the parties. Id. at 687. In reaching that 

holding, the Court relied heavily on the class-arbitration issue before it, never 

suggesting that arbitrators always lack the power to decide a procedural issue that 

the arbitration agreement fails to address. Indeed, arbitrators retain the authority 

to interpret silence when doing so gives effect to the parties’ intent. Id. 

Goodell did just that by allowing new evidence at the hearing. Unlike the 

class-action provision in Stolt-Nielsen, here, Article 46 explicitly grants the 

Commissioner authority to review new information and form a new basis for 

punishment on appeal, thus capturing the intent of the parties. By consenting to 
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arbitration, Brady acknowledged that the Commissioner would have final say on 

disciplinary issues. The language in Article 8 of the NFL Constitution (which gives 

complete authority over appellate proceedings) or the language in Article 46 (which 

details the appellate procedure) may not expressly grant the Commissioner the 

authority to review new information on appeal. But, taken together, those two 

provisions evince a broader intent allowing Goodell to do so.  

This authority, whether express or implicit, benefits both parties. As to 

players, the ability to consider new evidence on appeal safeguards their rights 

under the CBA. Brady had the opportunity at the hearing to make his own case and 

offer evidence to rebut the discipline passed down by Vincent that rested solely on 

the Wells Report prompted by the League. The hearing and the appeal give Brady—

and every other NFL player—the ability to present their own evidence when facing 

discipline. If Goodell couldn’t review new evidence, he could determine neither new 

grounds for punishment nor grounds to vacate the initial punishment. Without that 

authority, the League would unilaterally control the final discipline at the outset, 

rendering the appellate process useless. Ruling for Brady on this point could very 

well produce negative outcomes for many players moving forward, especially those 

who may uncover exculpatory evidence after the League hands down its initial 

punishment. Brady didn’t suffer here from Goodell’s authority, but rather from his 

lack of exculpatory evidence and the inculpatory evidence of his obstruction. 

Though it would have fallen within his authority under Stolt-Nielsen, the 

Commissioner did not uphold Brady’s punishment based on new grounds. Brady 
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asserts that Goodell’s ability to “identif[y] new grounds for the disciplinary decision 

that was appealed to him” lands outside the scope of authority granted by the CBA. 

Pet. for Reh’g 10. Brady further claims that “[a]ffirming discipline on grounds not 

even mentioned in the disciplinary decision under review exceeded Goodell’s power 

under the CBA to decide ‘appeals.’” Pet. for Reh’g 10. But, again, Vincent based the 

original four-game suspension on the fact that Brady refused to cooperate with the 

initial investigation. Therefore, Goodell did not identify new grounds for 

punishment but simply reviewed new evidence supportive of the original grounds 

for discipline. Though Stolt-Nielsen and the facts vitiate Brady’s argument here, the 

LMRA’s deferential standard also proves potent. That standard allows arbitrators 

to determine procedural issues during arbitration. Goodell did just that by deciding 

to hear Brady’s appeal and also to allow new evidence at the hearing—both 

procedural issues. 

2. Because of the parties’ sophistication and their tradition of giving broad 
deference to the Commissioner, Goodell had implicit authority to review 
new evidence on appeal.  

 

The Commissioner’s decision further satisfies the Stolt-Nielsen standard 

because the League and the Players Association—both sophisticated parties—have 

operated against a backdrop of allowing the Commissioner this type of discretion. 

See Stolt-Nielsen, 559 U.S. at 684.  

Here, both parties were represented by highly qualified counsel during the 

CBA negotiation and have a long history of negotiating such agreements. In his 

report, the Commissioner cited this history as precedent for his authority to 
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discipline outside the express bounds of the CBA: “[t]he Commissioner’s authority 

and discretion in deciding appropriate discipline is not circumscribed or limited by 

the CBA, and he is not forever bound to hold discipline at the same level.” SPA 54-

55. Despite arbitrating numerous conduct-detrimental proceedings, Goodell 

discussed the unprecedented nature of Brady’s conduct: “the conduct detrimental at 

issue in this proceeding is fundamentally different from the conduct detrimental at 

issue in any other proceeding.” SPA 55. The Commissioner has the authority to 

judge each incident on a case-by-case basis and the lack of directly analogous 

misconduct does not limit the Commissioner from punishing extraordinary 

misconduct when it arises. SPA 56.  

And Brady engaged in extraordinary misconduct here. He chose to blatantly 

break league rules by manipulating the piece of equipment from which the entire 

sport takes its name—the football. Worse still, Brady did so in arguably the second 

most important game of the NFL season, as the winner would advance to the Super 

Bowl. All of this, coupled with his refusal to cooperate with the investigation, led to 

Brady’s four-game suspension. The Commissioner looked only to new facts that 

confirmed the original grounds for punishment and declined to issue even harsher 

discipline, though he could have done so under his authority. He simply upheld the 

four-game suspension found reasonable under an even smaller portion of the 

negative evidence facing Brady.  
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II. COMMISSIONER GOODELL’S DECISION DRAWS FROM THE ESSENCE OF THE CBA AND 

ADDRESSES ALL CRITICAL PROVISIONS, THUS NO GROUNDS FOR VACATUR EXIST 

HERE.  

 

When parties agree to submit their disputes to an arbitrator through a 

collective bargaining agreement, courts play a very limited role in reviewing an 

arbitrator’s award. United Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564, 568 

(1960). This Court has repeatedly acknowledged this principle, instructing that 

judges do not sit to second-guess an arbitrator’s construction even if that 

interpretation differs from theirs. Id. The parties bargained for the arbitrator’s 

construction—not the court’s. United Steelworkers of Am. v. Enter. Wheel & Car 

Corp., 363 U.S. 593, 599 (1960). 

Arbitrators, however, don’t exercise unbridled authority. Because an 

arbitrator’s authority derives from the agreement, this Court has made clear that 

“an arbitrator is confined to interpretation and application of the collective 

bargaining agreement; he does not sit to dispense his own brand of industrial 

justice.” Id. at 597. But those instances remain rare.  

The FAA provides four limited grounds for vacatur. 9 U.S.C. § 10(a) (2012). 

This Court incorporated those grounds into the LMRA in Enterprise Wheel. Here, 

Brady focuses only on one of those grounds: whether an arbitrator’s award “draws 

its essence from the collective bargaining agreement.” See, e.g., id. at 597. He asks 

this Court to adopt a new test to guide that inquiry, relying on the Eighth Circuit’s 

reasoning in Boise Cascade Corporation v. Paper Allied-Industrial, Chemical and 

Energy Workers, Local 7-0159, 309 F.3d 1075 (8th Cir. 2002).  
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But Boise charts new territory. Currently, this Court grants substantial 

deference to an arbitrator’s decision. Enter. Wheel, 363 U.S. at 596. Indeed, many 

courts applying this Court’s standard require plain irrationality to overturn an 

arbitration award. See, e.g., McGrann v. First Albany Corp., 424 F.3d 743, 749 (8th 

Cir. 2005) (“[A] court can vacate an arbitration award if it is ‘completely irrational . 

. . .’”); see also Ludwig Honold Mfg. Co. v. Fletcher & United Auto Workers, Local 

416, 405 F.2d 1123, 1128 (3d Cir. 1969) (“[A] labor arbitrator’s award ‘does draw its 

essence from the collective bargaining agreement’ if the interpretation can in any 

rational way be derived from the agreement. . . .”). Further, an award that draws 

from the essence of the agreement will stand despite otherwise containing errors of 

fact or law—even serious errors. Misco, 484 U.S. at 38. Boise, however, complicates 

the analysis by commanding an arbitrator to decipher which provisions in an 

agreement rise to “probative.” Boise, 309 F.3d at 1084.  

Even if this Court chooses to adopt the Boise analysis—which it should not—

Goodell addressed all critical provisions of the CBA. But if this Court adheres to its 

current standard—which it should—Goodell’s decision affirming the four-game 

suspension demands great deference. Vacatur is only warranted if Brady can 

show—which he cannot—that the decision lacks any rational relationship to the 

CBA. 
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A. Goodell’s Decision Satisfies Boise Because It Addresses All Critical 

Provisions of the CBA.  

 

Brady relies heavily on Boise. There, an employee subject to a last chance 

agreement (“LCA”) sued her employer after being terminated for failing to report to 

work. Id. at 1079. The arbitrator reinstated the employee and awarded back pay 

because he determined the employee’s violation of unwritten attendance rules did 

not violate the LCA. Id. But the Eighth Circuit disagreed, concluding that the 

arbitrator had not drawn from the essence of the agreement because he disregarded 

and ignored its plain language. Id. at 1081-82. Despite the arbitrator’s statements 

that the sole question before him was whether the employee violated the LCA, “he 

effectively undertook a ‘just cause’ analysis, finding that [the employee’s] absence 

was not ‘frivolous’. . . .” Id. at 1085. The court held that this attempt to “balance the 

equities of the situation, rather than to interpret and apply the agreement” -

exceeded the arbitrator’s authority. Id. at 1086. 

The Eighth Circuit also provided a roadmap for interpreting agreements. On 

one hand, “where the plain text of the agreement is unmistakably clear, it is 

presumed to evince the parties’ intent, and the arbitrator normally need look no 

further.” Id. But on the other, “where the plain language of the parties’ agreement 

is silent or ambiguous with respect to a disputed issue, an arbitrator is obliged to 

consider other relevant sources of the parties’ intent.” Id. 

Here, Brady emphasizes Boise’s statement that “where an arbitrator fails to 

discuss a probative contract term, and at the same time offers no clear basis for how 

he construed the contract to reach his decision without such consideration, there 
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arises a strong possibility that the award was not based on the contract.” Id. at 1084 

(citations omitted). Brady then premises his argument on the Player Policies, 

alleging that Goodell failed to strictly adhere to these policies or mention them in 

his decision. (R. at 443.) 

This argument fails for four reasons. First, the Player Policies do not address 

Brady’s misconduct and, therefore, do not constitute probative contract terms under 

Boise. Second, Brady expressly disclaimed the applicability of the Player Policies to 

his actions during the appeal hearing. Third, in any event, the first-offenses-will-

result-in-fines language found in the Player Policies simply does not preclude 

language from other provisions, namely Article 46, granting the Commissioner 

broad power to punish conduct detrimental to the integrity of the League. Fourth, 

the Commissioner did discuss the CBA’s probative terms in his final decision. 

1. The Player Policies do not address Brady’s misconduct and therefore are 
not probative under Boise. 

Brady relies on Boise for the proposition that an arbitrator must discuss 

probative contract provisions in his or her decision. Pet. for Reh’g 13. Boise, 

however, included no definition for which terms rise to probative. Later in the Boise 

opinion, the Eighth Circuit used the term “crucial issue” to describe probative 

provisions. Boise, 309 F.3d at 1084. This principle originally came from an earlier 

Eight Circuit case, which used the synonyms “essential clause” and “critical 

provision,” providing slightly more guidance than Boise. George A. Hormel & Co. v. 

United Food & Commercial Workers, Local 9, AFL-CIO, 879 F.2d 347, 351 (8th Cir. 

1989). But even under those nebulous definitions, the League Player Policies still do 
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not prove “probative,” “crucial,” or “essential” to Goodell’s decision. The Player 

Policies—specifically the foreign-substances-on-body provision that prohibits the 

use of stickum—are not probative because they simply do not address Brady’s 

conduct.  

The Player Policies contain no language addressing specific punishment for 

deflating or tampering with footballs—the conduct Brady engaged in. In fact, the 

Player Policies do not contain the words “ball,” “tamper,” or “deflate” anywhere in 

the nearly 70-page document. No provision—neither the Uniform Policy nor Game-

Related Misconduct Policy—provides any guidance or starting point from which to 

analyze Brady’s conduct. Brady repeatedly cites the stickum policy found under the 

“Foreign Substances on Body/Uniform” section. (R. at 443.) That section bears no 

relevance to deflating footballs.  

Because the Player Policies were not probative to Goodell’s analysis, the 

correlating schedule of fines never came into play. The CBA recognizes the schedule 

of fines serves only as a “basis of discipline for the infractions identified” in the 

Player Policies. (R. at 398) (emphasis added). So neither the Player Policies nor its 

schedule of fines factor in here.  

The fact that the specific equipment policies don’t contemplate the 

intentional deflation of footballs emphasizes the shocking nature of Brady’s conduct. 

Far different from a simple stickum violation, Brady ordered the secret deflation of 

every football he—and the entire Patriots’ offense—would use to gain an unfair 

edge in the AFC Championship Game. SPA 58. This off-the-charts conduct 
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warranted off-the-charts punishment because, as the Commissioner noted, “[n]o 

prior conduct detrimental proceeding [was] directly comparable to this one.” SPA 

55.  

While Goodell could have analogized to the foreign substance provisions in 

his decision, a court must only ask whether Goodell “even arguably constru[ed] or 

appl[ied] the contract.” Misco, 484 U.S. at 38. This standard saves courts from 

having to unnecessarily weigh in on sports questions, like whether using stickum 

looks enough like deflating footballs to warrant Goodell’s attention, especially 

considering his unique expertise and experience. Enter. Wheel, 363 U.S. at 598. 

This Court deems such inquiries improper. Id.  

The facts here look nothing like those in Boise. The Boise court found the 

arbitrator’s failure to discuss the probative contract provision troubling because of 

its ambiguity. Boise, 309 F.3d at 1086-87. Here, the CBA contains no ambiguity as 

to the Commissioner’s authority to give and uphold player punishment. It grants 

the Commissioner broad discretion to punish “conduct detrimental to the integrity 

of, or public confidence in, the game of professional football.” (R. at 398, 406.) Broad 

language doesn’t equal ambiguity. Rather, the CBA says what it means and means 

what it says: the Commissioner retains broad authority. Although Brady may 

dislike the breadth of that authority now, he consented to it when he signed his 

contract.  

Further, the failure of the Player Policies to identify specific punishment for 

the particular conduct in question does not make the CBA ambiguous or silent. This 
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Court has recognized that a drafter “may never have thought of what specific 

remedy should be awarded to meet a particular contingency.” Enter. Wheel, 363 

U.S. at 597. CBAs offer “a generalized code to go over a myriad of cases which the 

draftsman cannot wholly anticipate.” United Steelworkers of Am. v. Warrior & Gulf 

Navigation Co., 363 U.S. 574, 578 (1960). Brady’s arguments amount to a frontal 

attack on the merits of the arbitration decision. But it is “the province of the 

arbitrators” to interpret and scrutinize the language of contract terms. Yusuf 

Ahmed Alghanim & Sons v. Toys “R” Us, Inc., 126 F.3d 15, 25 (2d Cir. 1997). The 

parties bargained for Goodell’s interpretation.  

In any event, the CBA does not require a full explanation of the 

Commissioner’s decision. While the arbitrator must “render a written decision 

which will constitute full, final and complete disposition of the dispute,” nothing in 

the CBA requires exhaustive explanation or particularized reasons. (R. at 399.) If 

the parties wanted the Commissioner to fully explain every analogy and line of 

reasoning, they should have done so through express language in the CBA—not 

through post-hoc litigation. United Bhd. of Carpenters & Joiners of Am. v. Tappan 

Zee Constructors, LLC, 804 F.3d 270, 275 (2d Cir. 2015). 

Brady can point to no case requiring an arbitrator to include certain 

analogies in the final decision. The absence of a stickum analogy does not “directly 

contradict[] the plain meaning of the parties’ agreement so that it effectively 

rewrites it.” Boise, 309 F.3d at 1081. Thus, Brady’s argument that Goodell failed to 

even mention a certain equipment provision proves inapposite.  
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2. Brady disclaimed the applicability of the Player Policies during the appeal 
hearing and cannot raise the argument here. 

During the appeal hearing, Brady’s counsel stated, in reference to the Player 

Policies, that “we don’t believe this policy applies either, because there is nothing 

here about the balls.” Nat’l Football League Mgmt. Council, 820 F.3d at 538. The 

Second Circuit correctly noted that this change of position allows for a rejection of 

Brady’s argument because a party can’t remain silent during the appeal hearing 

and then later raise an objection. York Research Corp. v. Landgarten, 927 F.2d 119, 

122 (2d Cir. 1991). Goodell had no reason to discuss the Player Policies in his final 

decision, because, at the time of the appeal for arbitration, neither party raised the 

issue. 

3. In any event, the Player Policies do not preclude Goodell from issuing 
discipline under Article 46 of the CBA. 

 

Even if the Player Policies did address Brady’s conduct, the language Brady 

relies on—“[f]irst offenses will result in fines”—offers only a starting point for 

punishment, leaving open the opportunity for additional discipline. The Player 

Policies do not divest the Commissioner of his authority under Article 46. 

Commissioner Goodell found Brady’s conduct detrimental to the game of football 

and upheld Brady’s four-game suspension based solely on his authority to punish 

such conduct under Article 46. SPA 43. That should end the inquiry. The only 

probative terms here are those authorizing the Commissioner to impose appropriate 

punishment for conduct detrimental to the game. 

This authority stems from at least three different places. First, the NFL 

Constitution and Bylaws grant the Commissioner “full, complete, and final 
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jurisdiction and authority to arbitrate” any dispute involving “conduct detrimental 

to the best interests of the League or professional football.” (R. at 410.) Article 8 of 

the NFL Constitution further grants the Commissioner clear authority to 

“[s]uspend and/or fine a person” for conduct detrimental to the welfare of the 

League. (R. at 413.) Article 46 of the CBA similarly gives the Commissioner 

authority to oversee disputes involving “conduct detrimental to the integrity of, or 

public confidence in, the game of professional football.” (R. at 398.) Additionally, 

Tom Brady’s Player Contract states that the Commissioner has the authority “to 

suspend [the] Player for a period certain or indefinitely” for conduct the 

Commissioner reasonably judges detrimental to the League or “that would result 

from impairment of public confidence in the honest and orderly conduct of NFL 

games.” (R. at 406-07.) Brady does not dispute that his conduct was the type 

detrimental to the League. Brief for Appellees National Football League Players 

Association and Tom Brady at 39.5 

What’s more, the League Policies for Players detail that “the Commissioner 

may impose fines and other appropriate discipline, up to and including suspension 

or banishment from the League, for certain misconduct on the playing field, as well 

as for conduct detrimental to the integrity of or public confidence in the NFL or the 

game of professional football.” (R. at 429.) (emphasis added). The schedule of fines 

that accompanies the Player Policies expressly states that “a player may be subject 

to suspension even on a first offense” and “[f]ines below are minimums.” (R. at 446, 

                                                        
5 Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 820 

F.3d 527 (2d Cir. 2016) (No. 15-2805). 
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448.) This makes clear that the first-offenses-will-result-in-fines language does not 

preclude additional discipline. Brady’s argument that his four-game suspension 

does not draw its essence from the CBA disregards the breadth of its language. 

Goodell plausibly grounded his decision in the CBA by affirmatively 

upholding Brady’s punishment under his Article 46 authority. So this Court should 

confirm the decision. Courts may only vacate an arbitrator’s decision if that decision 

“contradicts an express and unambiguous term of the contract or . . . so far departs 

from the terms of the agreement that it is not even arguably derived from the 

contract,” United Bhd. of Carpenters, 804 F.3d at 275. That’s not the case here: 

Goodell’s decision stems from several provisions of the CBA without contradicting 

any other provisions.  

4. Goodell further satisfies Boise by providing a sufficiently detailed 
explanation of his decision.  

 
Though not required to, Goodell provided an explanation of his decision to 

uphold Brady’s four-game suspension. SPA 42-61. If an arbitrator’s explanation 

offers “even a barely colorable justification for the outcome reached, confirmation of 

the award cannot be prevented by litigants who merely argue, however 

persuasively, for a different result.” In re Andros Compania Maritima, S.A., 579 

F.2d 691, 704 (2d Cir. 1978).  

Here, Goodell offered more than just a colorable justification by citing Section 

1(a) of Article 46, which provides him the authority to determine appropriate 

discipline when a player engages in conduct he deems detrimental to the integrity 

of the game. SPA 46. Goodell considered the four-game suspension fully consistent 
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with and more lenient than punishment imposed on “the most comparable effort by 

a player to secure an improper competitive advantage.” SPA 57. Although not 

required, Goodell further provided an analogy to Brady’s conduct, commenting that 

“the closest parallel of which I am aware is the collectively bargained discipline 

imposed for a first violation of the policy governing performance enhancing drugs.” 

SPA 57. The fact that Brady claims to have uncovered a more suitable analogy does 

nothing to negate the reasonable decision that Goodell grounded in the facts of the 

case. Sobel v. Hertz, Warner & Co., 469 F.2d 1211, 1216 (2d Cir. 1972). 

Despite its many shortcomings, Boise actually cuts against Brady’s 

argument. Brady overlooks critical language in the Boise quote on which he hangs 

his case: “where an arbitrator fails to discuss a probative contract term, and at the 

same time offers no clear basis for how he construed the contract to reach his 

decision without such consideration, there arises a strong possibility that the award 

was not based on the contract.” Boise, 309 F.3d at 1084 (emphasis added). Even if 

this Court determines that Goodell did not undertake a probative-clause analysis, 

he undoubtedly offered a clear basis for how he construed the CBA to reach his 

decision, pointing directly to his broad authority under Article 46. Because his 

decision draws directly from the CBA’s essence, this Court should follow its well-

established arbitration jurisprudence and affirm the decision below. 
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B. This Court Should Decline to Adopt Boise and Instead Adhere to Its Narrow 

Review of Arbitration Decisions. 

 
Brady blindly cites Boise as definitive authority that an arbitrator must 

discuss probative terms in his or her decision. But Boise comes from the Eighth 

Circuit and thus provides, at best, persuasive authority. Neither this Court nor the 

Second Circuit has ever articulated such a firm, restrictive stance. In fact, this 

Court has articulated the opposite of Boise. 

Arbitrators aren’t judges. They serve a separate function than the judiciary 

and lack the benefit of judicial instruction on the law. Bernhardt v. Polygraphic Co. 

of Am., 350 U.S. 198, 203 (1956). Therefore, this Court requires no explanation from 

arbitrators: “[a]rbitrators have no obligation to the court to give their reasons for an 

award.” Enter. Wheel, 363 U.S. at 598. A mere ambiguity in the award opinion, 

even one that suggests the arbitrator exceeded authority, doesn’t provide grounds to 

reverse the decision. Id.  

This Court has never demanded that arbitrators discuss specific, or even 

probative, terms. This Court has instead articulated that so “long as the arbitrator 

is even arguably construing or applying the contract and acting within the scope of 

his authority, that a court is convinced he committed serious error does not suffice 

to overturn his decision.” Misco, 484 U.S. at 38; MLB Players Ass’n v. Garvey, 532 

U.S. 504, 509 (2001). In Boise, the Eighth Circuit recited the doctrine set forth in 

Enterprise Wheel and reiterated in Misco, but then proceeded to reach a contrary 

legal conclusion. Put simply, it makes no sense to uphold scantly explained 
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arbitration awards that rest on serious errors of fact or law and then vacate well-

reasoned awards that fail to use the best possible analogy. 

Only the Fourth Circuit has directly adopted Boise’s requirement that an 

arbitrator explain probative contract provisions. Clinchfield Coal Co. v. Dist. 28, 

United Mine Workers of Am. & Local Union No. 1452, 720 F.2d 1365, 1369 (4th Cir. 

1983).  

The other circuits have abstained. The Second Circuit diverges from the 

Eighth Circuit’s rigid approach, holding that “[a]rbitrators are not required to 

disclose the basis upon which their awards are made.” Kurt Orban Co. v. Angeles 

Metal Sys., 573 F.2d 739, 740 (2d Cir. 1978). The Second Circuit has further 

declared that vacatur “is appropriate only if the arbitral award contradicts an 

express and unambiguous term of the contract or if the award so far departs from 

the terms of the agreement that it is not even arguably derived from the contract.” 

Westerbeke Corp. v. Daihatsu Motor Co., LTD., 304 F.3d 200 (2d Cir. 2002). And, as 

to ambiguous terms, the inquiry turns on whether the arbitrator interpreted the 

terms “in light of the intent of the parties, or [whether he] merely administered his 

own brand of justice in contradiction of the clearly expressed language of the 

contract.” Local 1199, Drug, Hosp. & Health Care Emps. Union, RWDSU, AFL–CIO 

v. Brooks Drug Co., 956 F.2d 22, 26 (2d Cir. 1992). So Boise, on which Brady so 

heavily relies, stands contrary to the narrow review this Court and the Second 

Circuit have adopted for arbitration awards. 
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Other circuits align with the Second Circuit approach. The Third Circuit does 

not require an arbitrator “to list his reasons for the award, nor should an ambiguity 

in his opinion be seized upon to support an inference that he exceeded his 

authority.” NF&M Corp. v. United Steelworkers of Am., 524 F.2d 756, 759 (3d Cir. 

1975). The First Circuit has similarly stated that “[i]t follows that an arbitrator’s 

failure to comment upon a specific piece of evidence cannot support an inference 

that he failed to consider it.” Cytyc Corp. v. DEKA Prods. L.P., 439 F.3d 27, 34 (1st 

Cir. 2006). The Sixth Circuit articulates an extremely deferential standard, 

allowing vacatur in three limited circumstances, including where the arbitrator 

“was not even ‘arguably construing or applying the contract’ in resolving legal or 

factual disputes.” Bhd. of Locomotive Eng’rs & Trainmen v. United Transp. Union, 

700 F.3d 891, 901 (6th Cir. 2012). The Seventh Circuit follows suit, granting 

vacatur “only if there is ‘no possible interpretive route’ to the award.” N. Ind. Pub. 

Serv. Co. v. United Steelworkers of Am. AFL-CIO-CLC, 243 F.3d 345, 347 (7th Cir. 

2001) (citation omitted). 

 Beyond dangerously expanding judicial review of arbitration decisions, 

adopting the Eighth Circuit’s reasoning in Boise presents a host of other issues. 

First, Boise lacks clarity on how its probative-term analysis interacts with its 

lengthy analysis on interpreting silent or ambiguous terms. On one hand, Boise can 

be read broadly to require probative-term analysis in every case. On the other, 

Boise can be read less broadly to require an explanation of probative terms only 

when terms stand ambiguous or silent. Worse still, Boise lacks guidance as to which 
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terms are probative, and who gets to define probative terms in the first instance—

the arbitrator or a judge. All of this confuses courts that have long engaged in 

acutely narrow review of arbitration decisions.  

Accordingly, this Court should decline to adopt the Eighth Circuit’s 

restrictive view of an arbitrator’s authority and instead re-iterate that an arbitrator 

need neither offer an explanation nor provide a reason for an award. This Court 

should clarify that the relevant judicial inquiry asks whether “the arbitrator is even 

arguably construing or applying the contract,” not whether the arbitrator discussed 

probative CBA terms. Misco, 484 U.S. at 38. 

CONCLUSION 

 

 The Second Circuit rightly noted the routine nature of this case. Here, the 

parties bargained for a CBA that grants the Commissioner broad authority to 

arbitrate disputes. Goodell did so, handing down discipline that fit Brady’s 

wrongdoing. This Court doesn’t sit to tediously calibrate the equities of every 

challenged contract. Rather, it sits to uphold parties’ contractual intent within legal 

bounds. That duty requires affirming the Second Circuit here. The effectiveness of 

the CBA’s disciplinary and appellate process turns on perspective—not law. And if 

Brady and the Players Association want a better deal, their remedy lies in 

bargaining for a better CBA—not in the courts. Therefore, Respondents respectfully 

request that this Court affirm the Second Circuit and uphold the Commissioner’s 

decision. 


